FOR PUBLI CATI ON

IN THE DI STRI CT COURT OF THE VI RG@ N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

JEAN O. DAVI D,
Pl ai ntiff,
V. Civ. No. 1999-036

AVR SERVI CES CORP. ,

Def endant .

N N N N N N N N N N

APPEARANCES:

George H Hodge, Jr., Esq.
St. Thomas, VI
For the plaintiff,
Charl es E. Engeman, Esq.
St. Thomas, VI
For the defendant.
MEMORANDUM
Moore, J.

Pendi ng before the Court is the Mdtion to Dismss filed by
def endant AMR Servi ces Corporation [“AVRS’] on July 19, 1999, and
the Motion to Anend the Conplaint filed by plaintiff Jean O
David [“David’] on August 24, 1999. The Court has considered the
notions, the papers filed in support of and in opposition to the
Motions, and the argunments of counsel at a hearing on October 15,
1999. For the reasons set forth below, the Court will grant
AMRS Motion to Dismss and will deny David's Mdtion to Anend the
Conpl ai nt .

l. | NTRODUCTI ON
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David filed this case on March 8, 1999, all eging
discrimnation in violation of the Arericans with Disabilities
Act of 1990, 42 U. S.C. 88 12101-213 [“ADA’]. David clains that
AVRS di scrim nated against himby firing himinstead of naking
reasonabl e accommodati ons when AVRS determ ned that he should be
regarded as di sabl ed because of a nedical condition, in violation
of the ADA. See 42 U S.C. 8§ 12112(b)(5)(A) (prohibiting
di scri mi nati on agai nst enpl oyees who are disabl ed); see also id.
8§ 12102(2)(defining disability). AVRS filed a notion to dismss
for failure to state a claimunder Federal Rule of Cvil
Procedure 12(b)(6), citing two recent Suprenme Court cases. David
responded on July 23, 1999, attenpting to distinguish the cases
relied upon by AMRS. AMRS filed a reply on August 4, 1999,
maki ng the notion ripe for adjudication.

A nonth after he had filed his response, on August 24, 1999,
Davi d noved to anend his Conplaint, which AVMRS has opposed. Both

notions are ripe for adjudication.

1. FACTS
Because AMRS has noved to dismiss the conplaint for failure
to state a clai mupon which relief can be granted, the Court

accepts the factual allegations contained in David s conplaint as
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true.* See Sutton v. United Air Lines, Inc., 119 S. C. 2139,
2143 (1999) (affirm ng dism ssal of “regarded as di sabl ed” ADA
claimj. The follow ng factual summary cones directly fromthe
par agraphs of the plaintiff’s conplaint.

Plaintiff suffers from high bl ood pressure which he states
does not substantially limt any major life activity as |long as
he "maintains a proper diet and nedication.” (Conplaint ¥ 6.)
AMRS hired David on October 28, 1993, as a Security Technician.
(Id. 9 16.) David worked continuously for AVMRS until he was out
on worker’s conpensation |eave fromJuly 11, 1994, to August 2,
1995, due to a back injury resulting froma slip and fal
accident. (Id.) AMS laid David off on Cctober 11, 1995, after
Hurricane Marilyn and recalled himto work in July, 1996. (1d.)

On May 24, 1998, about two years later, David was sick for a
few days, conplaining of dizzy spells and weakness. (I1d. T 17-
18.) David s direct supervisor called David and | eft
instructions that he was not to return to work until further
notice fromthe General Manager, Ms. Bohr ["Bohr"]. (Id. T 18.)
David net with Bohr on May 27, 1998, and "di scussed his high

bl ood pressure nedical condition.”™ (ld. § 19.) Plaintiff alleges

! At oral argunment, David offered four exhibits for the Court’s
consi deration. Because AMRS has noved to disniss for failure to state a claim
the Court will limt its analysis to a review of the four corners of the
conpl ai nt . Even if these exhibits were considered, however, they would not
change the result.



David v. AMR Serv. Corp.
Cvil No. 1999-036
Meror andum

Page 4

t hat Bohr "regarded his condition as an inpairnment” because she
"advis[ed] himthat 'your nedical condition w Il hinder your
ability to performyour job responsibilities safely in the

wor kplace."" (1d.) Bohr told David not to return to work until
hi s physician had conpl eted a nedi cal evaluation form (1d. 1
20.)

On May 29, two days after this neeting, David s physician
agai n di agnosed himw th high bl ood pressure, but with "no
restrictions to work other than prolonged sitting or standing for
nore than 6 to 8 hours.” (Id. § 21.) This evaluation was
delivered to Bohr a few days later on June 1, 1998. (Id.)

I nstead of returning to work, however, David traveled to Puerto
Rico for nedical evaluation and hospitalization. (Id. § 22.) On
June 8, Bohr called David s hone and spoke with his w fe
"inquir[ing about] when could [the plaintiff] return to work."
(Id. § 23.) Bohr then told her that David was considered to be
absent wi thout |eave and to have abandoned his job. (Id. § 24.)
Davi d nevertheless alleges that he was not permitted to return to
work. (ld. 9 21.)%2 AMRS term nated David effective June 9,

1998. (1d. T 25.)

2 I ndeed, David’'s counsel conceded at oral argunent that AVMRS "call ed

hi s house on nore than one occasion.” (Transcript of hearing, Oct. 15, 1999, at
29.) Thus, the allegation that he was not permitted to return to work,
(Conmplaint § 21), is directly contradicted by his other allegations and
adm ssions at oral argunent.
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I11. DI SCUSSI ON
A Motion to Dism ss

The Court limts its Rule 12(b)(6) inquiry into the
sufficiency of David's claimto the contents of his conplaint, as
summari zed above. See Pepper-Reed Co. v. McBro Pl anning & Dev.
Co., 19 V.I. 534, 564 F. Supp. 569 (D.V.I. 1983). The Court
cannot dism ss an action under Rule 12(b)(6) "unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support™ of the clains as pled which would entitle the plaintiff
torelief. See Conley v. G bson, 355 U S. 41, 45-46 (1957). The
Court rnust assume the factual allegations raised in the conplaint
to be true. See Jenkins v. MKeithen, 395 U S. 411, 421 (1969).
The conpl ai nt should be construed liberally in the plaintiff's
favor, giving that party the benefit of all fair inferences which
may be drawn fromthe allegations. See WIlson v. Rackm I, 878
F.2d 772, 775 (3d G r. 1989). "The issue is not whether a
plaintiff will ultimtely prevail but whether the claimnt is
entitled to offer evidence to support the clainms."” Scheuer v.
Rhodes, 416 U.S. 232, 236 (1974).

Davi d cannot base his conplaint on the bare conclusory
al l egation that AMRS regarded himas being disabl ed; he nust
"all ege particulars sufficient to sanction a factfinder in

drawi ng a reasonabl e inference" that AVRS regarded him so. See
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Judge v. City of Lowell, 160 F.3d 67, 72 (1st G r. 1998)
(affirmng dismssal of race discrimnation civil rights claim.
Further, when a plaintiff does plead specific facts, he is bound
by them Bender v. Suburban Hosp., Inc., 159 F.3d 186, 192 (4th
Cr. 1998). Wen a plaintiff chooses to plead particulars that
show that he has no claim "then he is out of luck." Jefferson
v. Anbroz, 90 F.3d 1291, 1296 (7th G r. 1996), quoted in Bender,
159 F.3d at 192.

As a prelimnary matter, David' s conplaint concedes that his
hi gh bl ood pressure does not substantially limt any nmgjor life
activity as long as he nmaintains a proper diet and nedicati on.
(Conplaint § 6.) Plaintiff does not claimthat he was term nated
as a result of his disability, but rather that he was "regarded
as having" an "inpairnment that substantially limts one or nore
[] major life activities." (1d. § 28.) David asserts that AVRS
"regarding plaintiff’s nedical condition as an inpairnent and
term nating hi munder pretense of abandonnent constitutes
di scrimnation against plaintiff in violation of ADA §

102(b) (5)(A), 42 U.S.C. § 12112(b)(5)(A)." (1d.)

In two recently decided cases, the Suprene Court clarified
what a plaintiff nust denonstrate to be "regarded as having a
di sability" under the ADA. See Sutton v. United Airlines, Inc.,

119 S. C. 2139 (1999); Murphy v. United Parcel Serv. Inc., 119
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S. C. 2133 (1999). Applying these cases, David s conpl aint
fails to make the showi ng necessary to state a claimfor relief
under the ADA.

In Sutton, the Court addressed whether an airline’ s m ninmm
requirenments for pilots’ uncorrected vision showed that the
airline regarded as disabled applicants who coul d not neet the
requirenment. Sutton, 119 S. . at 2149-52. The Court held that
"[wl hen the major life activity under consideration is that of
wor ki ng, the statutory phrase 'substantially limts' requires, at
a mnimum that plaintiffs allege they are unable to work in a
broad class of jobs." Id. at 2151. The Court noted that the
plaintiffs had "allege[d] only that respondent regards their poor
vi sion as precluding themfrom holding positions as a ' gl obal

airline pilot,"" and held that plaintiffs had "failed to allege
adequately that their poor eyesight is regarded as an inpairnent
that substantially limts themin the major life activity of
working." 1d. Accordingly, the Court ruled that the plaintiffs
had failed to state a claimfor which relief could be granted.
ld. at 2151-52.

In Murphy, the Court addressed a case nuch like David s
since the plaintiff had been fired after his enpl oyer |earned

that he had high blood pressure. Mirphy, 119 S. C. at 2136.

The Court first recognized that with nedication, the plaintiff’s
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hi gh bl ood pressure did not significantly restrict his
activities. 1d. David simlarly alleges that his high bl ood
pressure "does not threaten any major life activity of working as
|l ong as he maintains a proper diet and nedication.” (Conplaint §
6.) Relying on Sutton, the Court held that the plaintiff was not
di sabled as a matter of |aw, because his condition did not
substantially imt himin any major life activity. See Mirphy,
119 S. . at 2137.

Consi dering the "regarded as" disability claim the Court
agai n recogni zed that "to be regarded as substantially limted in
the major life activity of working, one nust be regarded as
precluded fromnore than a particular job." See id. at 2137-39.
The Court held that "[a]t nost, [plaintiff] has shown that he is
regarded as unable to performthe job of mechanic only when that
job requires driving a comrercial notor vehicle — a specific type
of vehicle used on a highway in interstate conmerce.” 1d. at
2138. The plaintiff had not shown "that he is regarded as unable
to performany nechanic job that does not call for driving a
commercial notor vehicle and thus does not require DOT
certification,” which he could not obtain due to his high bl ood
pressure. |d. at 2139. The Court concluded finding "that
[plaintiff] is, at nost, regarded as unable to performonly a

particular job. This is insufficient, as a matter of law, to
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prove that petitioner is regarded as substantially limted in the
major life activity of working." Id.

Under Sutton and Murphy, a "regarded as" cause of action
only accrues under the ADA if the enployer term nates an enpl oyee
because the enpl oyer regards the enployee as unfit to work in any
job as a result of the perceived disability. David nerely
asserts that AVRS regarded his nmedical condition as an
"i nmpai rment"” because his supervisor indicated that she believed
David' s "'medical condition will hinder [his] ability to perform
[his] job responsibilities safely in the workplace.'" (I1d. |
19.) David s only “regarded as inpaired" allegation is that AVRS
believed that his condition would hinder his ability to perform
his job responsibilities safely. (Conplaint § 19.) David nakes
no allegation that AVRS regarded David as substantially limted
inthe mijor life activity of working, i.e., that he was unabl e
to perform any other job.

On the contrary, plaintiff's conplaint affirmatively shows
that AVRS did not regard himas unable to performthe very job he
had been hired to perform He alleges that Bohr "called to
inquire when could [the plaintiff] return to work.” (lId. T 23.)
If AVRS regarded David as not being able to work, Bohr woul d not

have called to ask himabout returning to work. Thus, David' s
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conplaint factually establishes that AVRS did not regard him as
bei ng di sabl ed.

Mor eover, the EECC regul ations inplenmenting the ADA
specifically "permt[] enployers to make inquiries or require

medi cal exam nations (fitness for duty exans) when there is a

need to determ ne whether an enployee is still able to perform
t he essential functions of his or her job." 42 CF.R 8§
1630.14(c). It cannot be, then, that an enployer's requirenent

for an enployee to take a "fitness for duty" exam nation when
returning fromsick |eave in and of itself constitutes being
"regarded as being disabl ed" under the ADA

In short, the conplaint "is insufficient, as a matter of
law, to prove that [David] is regarded as substantially limted
inthe mgjor life activity of working." Mirphy, 119 S. C. at
2139 (citing Sutton, 119 S. . at 2151-52). Accordingly,
David' s conplaint fails to state a claimfor which relief my be
gr ant ed.
B. Motion to Anend the Conpl ai nt

After AMRS noved to dismss, David noved to add nore
conclusory statenents to his conplaint to try to state a claim
The allegations that plaintiff proposes to add, however, still do

not state a claim Because it would be futile to permt
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anendnent, the Court will not allowthe plaintiff to anend the
conpl ai nt.

After the defendant has filed a responsive pleading, a
plaintiff "may anend his pleading only by | eave of court or by
witten consent of the adverse party; and | eave shall be freely
gi ven when justice so requires.” Fep. R CGv. P. 15(a).
"Nevertheless, a trial court may consider whether the anmendnent
woul d be futile.” Wlton v. Mental Health Ass’'n, 168 F.3d 661,
665 (3d Gr. 1999) (affirmng district court’s refusal to permt
anendnent of ADA cl aimbecause plaintiff failed to allege
properly that her enployer regarded her inpairnment as
substantially limting the ngjor life activity of working).

Mor eover, the Court may deny a notion to anend because of

unr easonabl e delay. See Lorenz v. CSX Corp., 1 F.3d 1406, 1414
(3d Cr. 1993)(denying notion for |eave to anend conplaint, in
part, because of unreasonabl e del ay, where nost of the facts were
avail able to plaintiff before she filed the original conplaint).

David noved to anmend nore than a nonth after he filed his
opposition to AMRS notion (and nore than five nonths after the
conplaint was originally filed). David could have filed his
notion i Mmediately after AVMRS had pointed out the defect in the
conplaint inits notion to dismss, if not earlier. Mbreover,

plaintiff's notion to amend does not conply with the Court's
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Local Rules because it fails to "specifically delineat[e] the
changes or additions.” LRGC 15.1. The purpose of the rule is to
have the plaintiff identify the differences between the proposed
conplaint and the original pleading. Because David has failed to
conply with the Rule, the Court’s task in determ ning the new
substantive allegations of the proposed anended conplaint is nore
difficult. Al though nonconpliance with Rule 15.1, w thout nore,
is not grounds for denial of the notion, David' s failure here
conpounds hi s unreasonabl e delay, and further justifies the
Court’s exercise of discretion to deny the notion to amend.

Even if David had tinely conplied with all of the rules,
however, the proposed conplaint still fails to state a claimfor
relief under the ADA. David' s new "allegations"” are not only
concl usory, confusing, and convoluted, they do not cure David’ s
failure to allege sufficient facts to claimthat AVRS regarded
hi m as being unable to performthe major life activity of
working. David' s references to an alleged violation of the
"col | ective bargai ning agreenent” between AMRS and his union and

the alleged "stigm" of being "undesirable," "unreliable,"
"irresponsible,"” and "elderly," (see Proposed Conpl. {7 7-9, 35-
36), that he supposedly suffered as a result of his termnation
have no relevance to a clai munder the ADA. David has not put

forth any legal authority supporting a federal cause of action
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under the ADA for being regarded as "undesirable,” "unreliable,"”
"irresponsible,” or "elderly.™

I n paragraph seven of the proposed conplaint, David alleges
t hat AVRS perceived himto have "a substantially limted
impairment to performone or nore major life activity in any
class of job under its enploy.” This anmounts to nothing nore
than a conclusory allegation, see Judge, 160 F.3d at 72, and the
plaintiff fails to support it with any "specific, non-conclusory
facts fromwhich" AVRS perception of a disability "may
reasonably be inferred.” 1d. Mreover, David does not elimnate
the allegation that his manager at AVMRS "called to i nquire when
could he return to work." (See Proposed Conpl. T 27.) As noted
above, it is this allegation which denonstrates that AVRS did not
regard himas unfit to work. Accordingly, the proposed conpl ai nt
fails to state a claimfor which relief may be granted under the
ADA and permtting the anendnent would be futile.

In sum because of David s unreasonable delay in attenpting
to anend the conpl aint, which was aggravated by his failure to
del i neate the proposed additions, and because it would be futile
to allow the proposed additional allegations, plaintiff's notion

to anend his conplaint will be denied.
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' V.  CONCLUSI ON
For the reasons set forth above, the Court will grant AVRS
nmotion to dismss the conplaint and will deny David's notion to
amend the conplaint. An appropriate order is attached.
ENTERED t his 15th day of February, 2000.
FOR THE COURT:
/sl

Thomas K. Nbore
D strict Judge

ATTEST:
ORI NN ARNCLD
Cerk of the Court

By:

Deputy O erk
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ORDER
For the reasons stated in the acconpanyi ng nmenorandum of
even date, it is hereby
ORDERED t hat AVR Services Corporation's notion to dismss
(docket # 17) is GRANTED;
ORDERED, that the Motion to Arend the Conpl aint (docket #
23) filed by plaintiff Jean O David is DENIED. It is further
ORDERED that the Cerk shall CLOSE the file.
ENTERED t his 15'" day of February, 2000.

FOR THE COURT:
/ s/

Thomas K. More
Di strict Judge

ATTEST:
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ORI NN ARNOLD
Clerk of the Court

By:

Deputy O erk

Copi es to:

Hon. G W Barnard
Charl es E. Engeman
CGeorge H Hodge, Jr.
Jul i eann Di mm ck
Ms. Jackson



